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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

SESSIONS CASE NO. 189/2015 

GR CASE NO.4050/2013 

U/s 417/493/ 376 of IPC 

 

State 

-Vs- 

    Md. Sahjahan Alam   ---------- Accused 

 

Present 

Smti Munmun B.Sarma 

Asstt. Sessions Judge 

Tezpur, Sonitpur 

 

Counsel for Prosecution : Mr. N. K. Mishra, APP 

Counsel for Defence  : Mr.                       , Advocate 

 

Evidence  : 13-11-2015, 27-01-16, 21-11-16 & 21-02-17 

Argument : 03-05-17 

Judgment : 16-05-17 

 

JUDGMENT 

(1) On 09-12-2013, complainant/victim filed an FIR at Chariduar P.S. stating 

inter-alia that the accused Md. Sahjahan Alam enticing her with false promise of 

marriage and after taking her to Tezpur raped her at Chinmai Hotel. Then on 07-12-

2013 the accused dropped her back at her sister‘s house at Kusumtola and fled away. 

It was also stated that on 25-07-2013 they entered into of marriage at Tezpur Court.  

Hence, the FIR was lodged.   
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(2) On receipt of the FIR it was registered u/s 366/493/376/417 of IPC against 

the accused Md. Sahjahan Alam. The police went to the place of occurrence and 

examined the available witnesses. Statements of the witnesses were recorded, 

medical examination of the victim was done and her statement u/s 164 CrPC was 

duly recorded. On completion of investigation, a prima facie case having appeared, 

the IO submitted charge sheet against accused Md. Sahjahan Alam u/s 417/493/376 

IPC to stand trial in open court.  

 

(3) Cognizance of the offence was taken against the accused by Judicial 

Magistrate, 1st Class, Tezpur & after appearance of the accused the case was 

committed the case to the ld. Sessions Judge, Sonitpur (Tezpur), and thereafter the 

case was made over to this Court for disposal. Accordingly, this Court took-up the 

trial of the case and considering the materials available on Case Record and Case 

Diary and prima facie case having appeared u/s 417/493/376 IPC, charge was framed 

and the contents of the offence was read over and explained to the accused Md. 

Sahjahan Alam, to which he pleaded not guilty and claimed to be tried. To prove the 

offence u/s 417/493/376 IPC against the accused persons, the prosecution side 

examined the following 7 (seven) witnesses- 

a) PW1 – Dr. (Mrs) Amarjit Kaur, (MO)  

b) PW2 – Musstt. Jina Begum (sister of victim)  

c) PW3 – Sri Gokle Dorjee  

d) PW4 – the victim (complainant)  

e) PW5 – Smt. Nisha Dorjee  

f) PW6 – Sri Chitta Ranjan Bora (IO)  

g) PW7 – Sri Prabhat Saikia (IO)  

To substantiate his claim, defence did not examine any witness. The accused 

person‘s case, as could be ascertained from cross-examination of the prosecution 

witness was that of total denial. 
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(4) The points for determination is as follows – 

a) Whether the accused Md. Sahjahan Alam, on or about the same day and 

place, committed rape on the victim thus, committing an offence u/s 376 

IPC? 

b) Whether accused Md. Sahjahan Alam on or about the same day, time and 

place, by deceit, caused the victim, who was not lawfully married to the 

accused, to believe that she was lawfully married to the accused, to 

cohabit (or to have sexual intercourse) with the accused, thus, committing 

an offence u/s 493 IPC? 

c) Whether accused Md. Sahjahan Alam on or about 07-12-2013, at Tezpur 

Chimmay Hotel, with a false promise to marry the victim committed sexual 

intercourse with her thus, committing an offence u/s 417 IPC? 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF – 

(5) Heard arguments forwarded by the Ld. APP and counsel for the defence 

side. I have also gone through the materials available in the Case Record & the Case 

Diary. Thus, the charges are analyzed herein below in view of the materials available 

on record and the argument forwarded by both side.   

 

  Offence u/s 366 IPC 

(6) To be convicted under s/376 IPC it must be proved that the accused Sahjahan 

Alam has committed rape on the victim. Rape has been defined in s.375 IPC as,  

―A man is said to commit rape if he-—  

a) penetrates his penis, to any extent, into the vagina, mouth, urethra or 

anus of a woman or makes her to do so with him or any other person; 

or  

b) inserts, to any extent, any object or a part of the body, not being the 

penis, into the vagina, the urethra or anus of a woman or makes her to 

do so with him or any other person; or  
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c) manipulates any part of the body of a woman so as to cause penetration 

into the vagina, urethra, anus or any ~ of body of such woman or 

makes her to do so with him or any other person; or  

d) applies his mouth to the vagina, anus, urethra of a woman or makes her 

to do so with him or any other person, under the circumstances falling 

under any of the following seven descriptions:—  

First.—Against her will. 

Secondly.—Without her consent. 

Thirdly.—With her consent, when her consent has been obtained by putting her or 

any person in whom she is interested, in fear of death or of hurt.  

Fourthly.—With her consent, when the man knows that he is not her husband and 

that her consent is given because she believes that he is another man to 

whom she is or believes herself to be lawfully married.  

Fifthly.—With her consent when, at the time of giving such consent, by reason of 

unsoundness of mind or intoxication or the administration by him 

personally or through another of any stupefying or unwholesome 

substance, she is unable to understand the nature and consequences of 

that to which she gives consent.  

Sixthly.—With or without her consent, when she is under eighteen years of age. 

Seventhly.—When she is unable to communicate consent.  

In light of the above legal we discuss the evidences in the present case.  

 

(7) I first take up the evidence of the victim as the charge u/s.376 IPC relies 

heavily on the evidence of the victim. She deposed as PW4 & stated that she got 

acquainted with the accused in June‘2013 & he introduced himself as unmarried 

person & they entered into a marriage agreement on 25-07-2013 and after the said 

agreement the accused told her that she is now his legally wedded wife and she also 

believed it to be true and that she is his wife. In the last part of November‘2013 she 

left her house and the accused and the victim stayed in the Chinmoy Hotel at Tezpur 

for around 5-6 days as husband and wife and had sexual intercourse. As the accused 
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made a marriage agreement the victim did not obstruct the accused from having 

sexual relation. On 07-12-2013 the accused dropped the victim at her sister Jina 

Begum‘s house at Kusumtola and told that he will not return and also phoned her 

that informed that he has left her. Accused‘s phone was switched off subsequently & 

thus, the FIR was lodged. During cross-examination she denied that there was love 

affair between them. After leaving the hotel she came to know that the accused is a 

married and has a child. Perusal of the evidences of the other prosecution witnesses 

failed to reveal any ingredient of rape. Dr. (Mrs) Amarjit Kaur is the Medical Officer 

who examined the victim and she deposed as PW1. She stated that during 

examination no mark of injury seen on her body as well as in her private parts. 

 

(8) Thus, what could be understood from the evidence of the victim/PW4 is that 

she had consented to sexual intercourse with the accused as she was under the 

presumption that she was his wife as a result of the marriage agreement they 

entered. The definition of rape has been very clearly and exhaustively defined in 

s.375 IPC and consent for sexual intercourse under the presumption of marriage 

doesn‘t fall under the term ‗rape‘. I have also gone through the evidences of other 

PWs and seen that none of the ingredients of ‗rape‘ finds expression in their 

evidence.  

 

(9) Hence, under the circumstances I am of the opinion that the prosecution 

failed to prove the case against accused u/s 376 IPC beyond all reasonable doubt, 

hence, I hold that accused Md. Sahjahan Alam is not guilty of offence u/s 376 IPC. 

 

  Offence u/s 493 IPC 

(10) To be convicted u/s 493 IPC it must be proved that the accused Sahjahan 

Alam by deceit, caused the victim, who was not lawfully married to the accused, to 
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believe that she was lawfully married to the accused and to have sexual intercourse 

him.  

 

(11) As seen while discussing the prior charge, the victim deposed as PW4 and 

stated that on 25-07-2013 she and the accused did a marriage agreement and after 

the said agreement the accused told her that she is now his wedded wife and the 

victim/PW4 also believed it to be true that she is his wife. In pretext of the victim 

being his wife the accused took her to Chinmoy Hotel at Tezpur in the month of 

November‘2013 and they stayed there for around 5-6. During their period of stay in 

the hotel they had sexual intercourse as husband and wife and the victim didn‘t object 

as she was under the believe that she is accused‘s wife.  

 

(12) The evidence of the victim/PW4 finds support in the evidence of her sister 

PW2 Musstt. Jina Begum, who stated that when she called her sister over phone, the 

accused picked up the phone and told that he had married her sister, however, on the 

next the day the left the victim at her sister‘s place. As her sister though that she was 

falsely told that she was married, so she filed this case. PW2 also stated that the 

accused had treated her sister as his wife while staying at hotel. In cross-examination, 

she stated that she did state before the police that when her sister and the accused 

appeared at her house she came to know that they have got married. She has denied 

she did not tell before the police regarding the fact that she phoned her sister and she 

talked to the accused. On the other hand, PW3 Sri Gokle Dorjee & PW5 – Smt. Nisha 

Dorjee doesn‘t have credible knowledge about the incident. 

 

(13) As could be understood from the langiage of the charged section, it must be 

satisfied that – 

a. the victim should believe that she is lawfully married to the accused, and  

b. that the sexual intercourse was due to this belief, and 
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c. The accused deceitfully made the victim believe that she was his wife. 

In the present case, it is evident from the evidence of the victim/PW4 that she had 

sexual intercourse with the accused only because she believed she was his lawfully 

wedded wife, and such belief was based on the accused‘s proclaimation to her that as 

they have signed the marriage agreemnt she is now his wife. Even in the FIR the 

victim/PW4 mentioned that on 25-07-2013 she and the accused got married at Tezpur 

Court. The accused‘s level of deceit can also be understood from the fact that he didn‘t 

tell the victim that he was already married and had a child. This piece of fact is 

revealed in the evidences of both PW2 & PW4. 

 

(14) We have to understand that the victim is a young illitrate village girl and 

therefore when she was taken to Tezpur Court and they signed on some documents 

and then the accused told her that she is now his wife, she believed.  We could have 

also gone under the presumption that the accused also thought that he had married 

the victim after signing the marriage agreement, however, in this case the stand of the 

defence is that the accused never married the victim nor told her that he had married 

her. Thus, it is clear that the accused knew he has not married the victim by signing 

the marriage agreement but had played deceit on the victim when he told her that she 

is his wife now. This was also supported by the evidence of PW2, as mentioned above. 

We may rely on the decision of a 3-Judge Bench of Hon‘ble Supreme Court in the case 

of Ram Chandra Bhagat Vs State of Jharkhand where it was held that, ―The section 

cannot be interpreted so as to mean or infer that the marriage necessarily had to be in 

accordance with any custom or ritual or under Special Marriage Act. If the evidence on 

record indicates inducement of a belief in any manner in the woman which cannot 

possibly be enlisted but from which it can reasonably be inferred by ordinary prudence 

that she is a lawfully married wife of the man accused of an offence under section 493 

IPC, the same will have to be treated as sufficient material to bring home the guilt 

under the said section.‖  
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(15) Thus, in view of the above discussions, I have no hesitation in hold that the 

prosecution succeeded in proving the guilt of the accused u/s 493 IPC beyond all 

reasonable doubt and therefore, I hold accused Sahjahan Alam guilty u/s 493 IPC. 

 

  Offence u/s 417 IPC 

To be convicted u/s 417 IPC it must be proved that accused Md. Sahjahan Alam with a 

false promise to marry the victim committed sexual intercourse with her. As seen while 

discussing the prior charges that the victim/ PW4 was under the believe that she is the 

legally wedded wife of the accused as they had entered into a marriage at Tezpur 

Court on 25-07-2013. Her this believe was deceitfully induced by the accused when he 

told her that she was his legally wedded wife as they have signed the marriage 

documents. However, it is clear from the stand of the defence that the accused knew 

that he was not the victim‘s legally married husband, and yet he told her so. In pretext 

of the victim being his wife the accused took her to Chinmoy Hotel at Tezpur in the 

month of November‘2013 and they stayed there for around 5-6 as husband and wife 

and also had sexual intercourse. The victim clearly stated during evidence that she 

didn‘t prevent the accused from having sexual intercourse with her, as she believed 

that she is his legally weeded wife. The accused played the fraud and deceit to such a 

level that he didn‘t even tell the victim that he was already married and had a child, as 

seen from the evidences of PW2 & PW4.  

 

(16) I find it apt to refer to a decision of Hon‘ble Andhra High Court in the case of 

Suram Kiran Kumar Reddy & Ors. Vs. State Of A.P. & Anr., 2002 (2) ALD Cri 835, 

wherein the Hon‘ble Court observed that, ―In my considered view 'chastity' and/or 

'virginity' of a woman is also covered by 'property' used in Section 415, I.P.C., for the 

reason that a woman who engages in sexual activity for 'payment' is called a prostitue 

and the 'payment' in such case is made by the man for 'buying' sexual pleasure. 

https://indiankanoon.org/doc/1443989/
https://indiankanoon.org/doc/1569253/
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Traditionally Indian woman try to preserve their virginity to 'offer' it to their husband 

on the first night of their nuptial. They also treat and consider 'chastity' as if it were 

'property'.‖ There are several other decisions of Hon‘ble Apex Court & Gauhati High 

Court on the same line.  

 

(17) Thus, in view of the above discussions, I hold that the prosecution was 

successful in proving the guilt of the accused u/s 417 IPC beyond all reasonable doubt 

and therefore, I hold accused Sahjahan Alam guilty u/s 417 IPC. 

 

(18)  For all the forgoing reasons I hold that the accused Sahjahan Alam is not 

guilty of the offences u/s 376 IPC, however, he has been found guilty of offence u/s 

493/417 IPC beyond all reasonable doubt. 

 

(19) Now, examining whether it is a fit case to release the accused Sahjahan Alam 

u/s 360 CrPC or under the Probation of Offender‟s Act. The accused person being 

above 21 years, is not eligible to be considered u/s 360 CrPC. On the other hand, I 

have considered him under the Probation of Offender‟s Act but have found that he 

had made an innocent young girl to consent to sexual intercourse by deceitfully 

making her believe that she is his wedded wife. Evidences also revealed that he had 

also didn‘t tell her that he was already married and had a child. Thus, I‟m of the 

opinion that this is not a fit case to released convicted-accused Sahjahan Alam is u/s 

360 CrPC or under the Probation of Offender‟s Act.  

 

(20) Heard the accused Sahjahan Alam on the question of sentence. He has prayed 

for mercy & I have considered his prayer and also his statement u/s 313 CrPC and the 

facts of the case. In the result, therefore, the accused Sahjahan Alam is convicted u/s 

493/417 IPC. For conviction u/s 493 IPC he is sentenced R.I. of 5 years & a fine of 

Rs.5,000/- (Rupees Five Thousand Only) & i/d S.I. of 5 months. For conviction u/s 417 
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IPC he is sentenced R.I. of 6 months a fine of Rs.3,000/- (Rupees Three Thousand 

Only) & i/d S.I. of 3 months. The fine collected be paid to the victim as compensation.  

 

(21) Considering the fact that the victim has suffered considerable mental trauma 

due to the incident I deem it a appropriate case to award compensation to the victim 

under the Victim Compensation Scheme. The compensation paid to the victim under 

this scheme shall be over and above any compensation paid to the victim by this Court 

in form of fine paid by the convicted accused. Send a copy of this judgment to 

Secretary, District Legal Services Authority to determine the quantum of compensation 

and for doing the needful. 

 

A copy of the judgment to be given to the convicted-accused Sahjahan Alam 

free of cost.  

 

  Judgment is sealed, signed and delivered on this the 16th May‘ 2017. 

 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur 

 

 

 

  


